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because when I see public use, it doesn’t say
commercial use. And while there are members of the
public that are going in there, are some of the
areas really -- should they be off limits for

commercial use?

MR. BUCK: Well, I think that comes back to that whole

situation. Mr. Figueiroa is correct that
that is public access. The County of Maui -- it’s
under the -- Department of Parks and Recreation
oversees -- oversees it and if there’s any
permitting that needs to be done, it would come
through our department if there was a special event
or whatever.

The agreement that -- maintenance agreement
that we have with Makena Resort kind of parallels
with what we have with Wailea Community Association
with their beach right-of-ways and that’s again
County park property.

Where they would do the daily maintenance,
Parks would probably pay the water bill, the
electric bill, and any major repairs, repair to the
buildings. But as far as the day-to-day maintenance
of the area, in this case with the three parking
lots that exist now in the area -- in that area,
Makena, I should say I guess it’s the hotel that’s
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providing that service, but part of Makena Resort

area.

COUNCILMEMBER JOHNSON: And -- and again, Mr. Figueiroa, I

-- I’m concerned about the rights, you know, because
obviously you’re -- you are still the landowner, is

that correct, of those areas?

MR. FIGUEIROA: Yes. We’re trying not to be the

landowner. We’ve been trying over the years to try
to dedicate the land, but, yes, at the present we

are the landowner.

COUNCILMEMBER JOHNSON: Well, you know, and my concern is

that basically ~- and I know why we don’t want to
take it because we don’t have the financial
wherewithal, the staffing, what not, to be able to
maintain. Particularly in a more remote location,
we don’t have the Park staff to be able to do that.
But I have had people raise the issue in
another park area which is heavily undergoing a lot
of diving activities. And the -- I guess the
association that actually maintains the parkway was
very concerned that the liability issue,
particularly because there was so much
commercialization in that area, they were afraid
that if somebody had a diving accident, one of the
patrons who was being taken onto that property

RALPH ROSENBERG COURT REPORTERS, INC.
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drowned, had any kind of a mishap, then the
liability would fall back on the owners of that
property and the people who were maintaining it and
on the homeowners association.

So I would like to know what your thoughts
are with regard to that aspect of this commercial
activity going on where the liability obviously gets

shifted then on to you.

MR. FIGUEIROA: That would be a legal interpretation that

I’'m not -- I wouldn’t be able to answer as to how
that liability would be shifted to me in a -- in an
area where we provided public -- I mean, our land
for public use. That was -- and which uses were
under the control of the Department of Parks and
Recreation. I wouldn’t be able to -- to respond as
to who eventually would end up with that liability.

I’m not sure.

COUNCILMEMBER JOHNSON: And I appreciate that. I think in

this one particular situation this was brought to
the attention by the insurance agent who insured
that property, and basically their agent’s concern
was that with the commercialization and such heavy
activities in this particular location, that the
people were concerned that they were increasing
their risk of liability.
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So I can appreciate that you don’t want to
answer that until you check your, you know, your
records but -- or =-- or with your insurance agent or
with your legal staff, but that is one area that I
think we do need to really look at and maybe that’s
part of our environmental assessment.

I don’t know if we’re conducting an
environmental assessment. Are we, John, on any of
the properties that are not owned by the County but

still where we permit ocean rec activities?

MR. BUCK: I think the charge that we had was where we

plan out the -- there were designated County parks.
Now -- and that raises a good question. Maybe we
need to have a discussion with the Corporation
Counsel as far as the three ~-- three pieces of
property that are public right-of-way.

And I -- and I -- and I know that we don’t
have the deeds to them. I thought at some time we
did, but I know -- I’ve been working with Roy for
about 16 or 17 years on those three beach
right-of-ways because =-- I mean, just because of
maintenance issues and -- and a lot of issues, that
there was some concerns about that if in fact, and
again maybe not at this forum but maybe we need to
get back with Brian, if in fact that is say public
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access do we have a right to issue permits to those
three pieces of property.

Now I know that from our department aspect as
far as Makena Landing, Makena Landing basically
there’s no beach there anymore and that has to do
with commercial activities, moving of boats and
trailers and -- and there’s solar ultra-light planes
launched out there, jet skis are being launched out
there, boats are being launched out there. So what
little beach that did exist at Makena Landing is not
really there anymore. It’s basically rock and mud.

If you looked at that place about 10 years
ago, it was a real nice sandy beach. And if you had
your keiki to take, a nice place to go in the water
with your keiki, it was a very ideal place to go.

It was probably one of the most ideal places to go
because the water was pretty pristine and there was
hardly any currents in that particular area. But
that’s all changed with the commercialization. And
again, we may need to look at that, are we able to
do permits?

As far as doing the -- the environmental
assessment, we have not done it yet. We went out to
work with various companies to provide us some bids
and right now the cheapest bid is $220,000 to do the
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EA for the commercial activity -- activities permit

aspect of the ordinance.

COUNCILMEMBER JOHNSON: Thank you. Another question, Roy,

because, you know, we seem not to be able to answer
the question with regard to the commercial aspect.
The other area would be in providing transportation
to some of the people. Like let’s say if you had a
parking area that was in an area that was not as
sensitive, but let’s say sometimes people as

Mr. Nishiki mentioned, they have difficulty getting
there. Sometimes it’s because they’re disabled,
sometimes it’s because they have little kids, or
they’re hauling their beach gear.

Do you or does the resort provide or intend
to provide any kind of transportation either for
your guests and residents or for the people who
would come to that area perhaps in another location
so that they can have access to that beach area or

any of your beach areas or -- or your park areas?

MR. FIGUEIROA: No, we haven’t gone into a discussion or

analysis of how that would be done as far as
providing more access to that Makena Landing area.
So that would be something that we would have to
look at some more.

We did talk about some kind of transportation
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within the resort, but I haven’t specifically looked
at that transportation for people outside of the
resort to go to those areas. 1It’s something we

would have to think about.

COUNCILMEMBER JOHNSON: I think that that’s something that

could go a long way either if you provide the
transportation for your guests and employees within
the resort area, if you were to even provide that,
it would hopefully alleviate some of the
overcrowding.

Because I know we have this battle
continuously in West Maui where employees, visitors,
instead of parking in the hotel provided spaces
within the resort areas, what they do is they’1ll
park in the public beach access. And so that space
is unavailable to people that are local and that is

a big, big concern.

MR. FIGUEIROA: As far as the parking of the employees as

such, we do have available -- we do provide for
parking for employees even with -- within our own --
even for the Maui Prince Hotel. We anticipate any
additional developments would also have to do that
within the resort, to -- to provide parking for
their employees. We wouldn’t be open to, you know,
doing a development that would put cars alongside
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the streets in front of other people’s homes and

things like that.

COUNCILMEMBER JOHNSON: No, and I can understand that.

That’s why I suggest perhaps looking at another
site, you know, that would provide an area where you
could do parking and people could pick -- maybe pick
up a little shuttle or something to then take their
picnic and beach gear, whatever it is, down to an

area and maybe have several drop-off points.

MR. FIGUEIROA: I think that’s why the SMA process is a

good one for, you know, really analyzing those
things. And I -- I think the Planning Director will
keep in mind some of the things you’ve -- you’ve
mentioned here, but that would be an appropriate
time where they could really analyze the specific

impacts.

COUNCILMEMBER JOHNSON: Okay. And I just want to -- you

know, because of the fact that whenever we’re
looking at land use changes, zoning changes such as
this, everything that we do, one of the criteria
that we have to basically use is, is it consistent
with the community plan.

I just want to briefly reiterate a couple of
things that we’ve talked about today. Under page 37
of the community plan it says, B is provide for
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range of park sizes, types of neighborhood community
and regional parks, new residential development
shall provide recreational facilities on site to
meet the immediate needs of project residents.

Another thing that might be good to keep in
mind is improve recreation facilities and services
through the integration of public parking, vehicular
drop-offs and turnarounds, and sanitation facilities
with facility planning and design.

Under F, number 2, is provide adequate
landscaped public access to shoreline areas with
significant recreational and scenic value, which
definitely Makena would be, provide adequate lateral
public access along the shoreline to connect
significant shoreline areas and to establish
continuity of the public shoreline areas.

Number 4, under F, is provide setback areas
with landscaping, you know, to enhance the
recreational use and scenic quality. Recreational
amenity should be commensurate with the scale of the
setback area intended use, research
characteristics. And I realize that some of these
things will be addressed in an SMA, but I just
wanted to get them on the record.

Number H or letter H is provide for adequate
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parking at all park facilities and many existing
parks lack sufficient parking and require
substantial increases in parking spaces. So that is
something that we’re really addressing within the
context of this conversation or this -- this review.
And also -- do you have any comment? Now
there’s number I, which is the establishment of
overnight campsites within the region. Do you have
any plans at all within any of your development to
include any kind of camping facilities or any
developed camping facilities for whether it’s

visitors or local people?

MR. FIGUEIROA: No, I do not and maybe that is something

you can ask the Planning Director whether we would
need for something like that to have a special
permit or a conditional permit for an overnight
campsite. As far as I understand in other areas
when you establish camping or campgrounds privately,
sometimes you need a special permit or conditional
permit. So we have not included that in our
proposal.

We are close to public parks --

COUNCILMEMBER JOHNSON: Uh-huh.

MR. FIGUEIROA: -- especially that big one at the State

park at Makena, and I don’t know if promoting
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overnight campsite would mean supporting changing
State rules to allow camping at the State park at
Makena. We haven’t thought about promoting that.
We don’t know exactly what the State would feel

about that.

COUNCILMEMBER JOHNSON: And -- and that goes along with, I

think, under implementing actions and this would be
Cc, it’s implement Makena-La Perouse Park for
nature-oriented recreation, including shoreline
activities, picnicing, camping, biking, interpretive
and educational pursuits, provide for a residential
caretaker. So that would go along with that area.

And I realize that that’s State, but I think
some of the things that you could help at least to
mitigate particularly in the areas that are not
necessarily on the shoreline area, but private
campgrounds is something that our Committee through
Parks did discuss.

And I think that even though it may not fit
with high-end development, if we look at providing
those kinds of facilities so that will at least be
something that can be a recreational opportunity and
have it be a privately-managed campground, what it
may do is help relieve some of that pent-up demand
for camping in the other areas that are really
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overcrowded.

MR. FIGUEIROA: Well, if I could respond to your reference

to C on page 39, that is exactly what I was
proposing in my earlier conversation with

Mr. Nishiki. We need a plan, somebody has to devise
a plan to be able to do that or to promote that
nature-oriented recreation, shoreline activities,
picnicing, camping. But as I understand it, the
State does not have the funds to -- to start, to
make a plan, and perhaps that is an area a private
developer should be encouraged to make use of that

particular resource.

COUNCILMEMBER JOHNSON: Okay. Thank you very much.

CHAIR NISHIKI: Any other questions for Roy?

I just want to make a closing statement, Roy.
You know, I’ve been listening to you and take no
offense, but I’m trying to empower the nine of us
that have been elected by -- we’ve been elected.
We’ve been elected by all the citizens, you
included, into shaping this community. I take this
position very seriously.

We’ve been elected as the policymakers to
shape Maui County. I hear you trying to tell us to
give away our power by slipping it to the Planning

Commission. We are the policymakers. The public is
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asking us to provide access to these beaches.

As I look at what is left of Maui County and
as we move out towards this area, and I look at the
Kama’ole Beaches and we’ve -- we’ve bought and
negotiated parking across the street, South Kihei
Road, to provide for parking, we’ve -- we’ve created
-- spent millions of dollars at Palauea, what we’ve
done with parking there, I think some of you were
part of the Council when that developer came in and
I don’t know how much parking we’ve got there, but
again, I wish to ask all of us here to empower
ourselves to make that decision on setting policy
for providing public parking in this area.

These are the beach fronting the hotel, the
beaches, Big Beach and Little Beach, thatkare
fronting the owners that are planning to develop
this area. We need to look at setting the policy on
where we want to provide this parking. Let’s not
leave it up to another board.

And, Roy, maybe it was not your intention,
but when I was listening to you, you’re telling this
Council who really have been elected as policymakers
to determine how they wént to see this area. We
need to use that power given to us by the voters and
make decisions on this very critical area as we look
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at it.

And all I ask my fellow Council Members is
that we don’t allow ourselves to be able to create
what we want to see for this area. And once you
give it up, it’s gone. We can create conditions on
this zoning application. That’s what it is. We can
create the conditions. And I ask you to sincerely
consider this power that you’ve been given for
something that is important, parking for future
users of these beach areas.

You know that the hotel, the use is there,
that right now is located there, they’re not going
to have any problems. But what about the future
growth that you are going to project, and the beach
areas are all pretty well-zoned out already.

So now what about those of us that live
across the street. And when I mean across the
street, I mean in areas like Pukalani, Makawao,
Kula. They’re depending upon us to make sure that
we create the ability for them to bring their
children to these ocean areas. And without parking
you would have eliminated that dream. Without
parking you would have eliminated that dream.

And with that I just want to close this area
of Parks, unless there are any other questions from
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Committee Members.

MR. FIGUEIROA: Could I just thank you for having the

CHAIR

opportunity to let you know my thoughts. There was
no intention to -- to encourage taking away of any
powers that the Council has. But I honestly wanted
to let you know some of the ideas I have, and if you
could just think about them in your deliberation.
NISHIKI: Okay. Thank you. We’ve got Water here.
No questions? Okay. Council Members, it’s been a

long day. T ask --

VICE-CHAIR HOKAMA: Well, you know, I just wanted to --

before you adjourn I wanted to make one comment

about Parks.

CHAIR NISHIKI: Oh, go ahead, Riki.

VICE-CHAIR HOKAMA: Before we leave Parks, Chairman, I

would like my colleagues to think about maybe three
things that we may want to consider as regards to
the Chairman’s concern, as well as taking into
account Mr. Figueiroa’s comments regarding parking.
If you believe that Makena is proposing a
quality development, which I do, then I believe we
should have quality parking and quality access. So
to one of the ways to maybe accomplish that and give
guidelines to the Planning Commission when an actual
SMA application is filed for detailed development,
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then probably you may want to consider as we tie in
an affordable housing to a portion of a room
formula, that we could also tie in a parking
requirement to the room formula also.

And I don’t know what would be the fair
number, but an example would be for every time-share
hotel unit developed, then that project must provide
one, one and a half public parking stalls. So if
there’s a hundred units, then the minimum they’11
put a hundred public parking stalls up to 150 to use
that formula.

And again, I don’t know if that’s the right
number. I just say there’s ways you can approach
and give guidance to the Commission of what was
Council’s intention to help provide the continued
access use and -- and adequate parking to utilize
public beaches and shoreline access areas.

The second I would say that you might want to
consider is -- even we on Lanai, when we gave a
project district approval in support for Castle &
Cooke’s project down the makai portion, there’s a
large beach park that you folks are aware of, the
Hulopoe-Manele Beach Park, the idea at that time was
to keep -- have the company, the developer, maintain
ownership because the community always wanted to
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have private control. The island still wants to
tell who can and cannot use the beach park.

Of course we’ve entered into some legal
lawsuits, but the intention of what the community
desired -- interesting it’s coming full circle back
to this island -- to whereby we want to limit who
can and cannot use certain facilities, whether it’d
be a commercial activity or the total amount of
people you want in a certain area.

So in that sense I would say you could -- you
looked at the Lanai model, but I would hope that you
-~ you would consider making it even stronger and
improving it more, that in the area of access I
would say we should always maintain maximum public
access for public use and native Hawaiian rights.
But I think you could -- and you can help to
determine actions on the private ownership that to
provide these amenities it does not include
commercial activity outside of already the on-site
permitted uses.

The last I would say that Lanai has, and it
has it’s successes as well as failures, is a beach
park council that we have on the island that was
determined by a memorandum of agreement by the
Lanaians for Sensible Growth with the corporation,
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whereby you have company personnel or development of
people, you have community people, as well as actual
park users that helps to develop the rules and helps
to enforce the provisions of those rules, whereby
it’s not only what Makena Resort would want and it’s
not just what Hui Alanui would want, but it’s what a
combination of people think is best for everyone’s
requirements and needs.

So I just share these things as options for
you to -- my colleagues to consider as we move
forward in our deliberations toward a decision of
whether or not to grant this request, that you might
look at other areas of the County that has supported
or has initiated some type of mitigative measures to
address it.

But I would hope in a quality development
like this when we talk about access, we’re not
talking about a 5-foot path down a certain strip of
land. A quality access is a quality access. And if
it needs to be wide enough to have emergency
response vehicles to attend a person, then that’s
what it’s -- what it’s got to be, that wide. And I
don’t have a problem supporting that type of
condition.

So I thank the Chairman for allowing me to
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share my thoughts about access and parking for this
project.

CHAIR NISHIKI: Thank you, Riki.

For the benefit of those of you that may be
viewing this meeting because this meeting will be
rebroadcasted tonight on Akaku, this Council will be
in recess till 10:00 o’clock Friday morning at the
County Council Chambers. There we will have a live
broadcast so that members of this community can see
exactly what will take place because we hope to --
not we hope, we will have decision-making tomorrow.

And we’ll allow the members tonight to go
home, rest, be fresh, and if you intend on creating
conditions on this project, you would be able to
think about it and bring to the Council Chambers
tomorrow morning at 10:00 o’clock sharp these
changes.

So again, to the general public, this will --
decision-making will be broadcasted live on Akaku,
Channel =~

?: 56.

CHAIR NISHIKI: ~-- 56. To my fellow Council Members,
those of you that have attended tonight, thank you
for your patience and we’ll look forward to
decision-making tomorrow.
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Again, this meeting is in recess till 10:00

o’clock in the County Council Chambers at the Maui

County Building. Meeting is in recess. Thank you.

(Gavel.)

RECESS:

6:55 p.m.
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STATE OF HAWAII )
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CITY AND COUNTY OF MAUI )

I, Cristina V. Llewellyn, Certified Shorthand
Reporter for the State of Hawaii, hereby certify that the
proceedings were taken down by me in machine shorthand and
was thereafter reduced to typewritten form under my
supervision; that the foregoing represents to the best of
my ability, a true and correct transcript of the
proceedings had in the foregoing matter.

I further certify that I am not attorney for any of
the parties hereto, nor in any way concerned with the
cause.

DATED this 12th day of April, 2004, in Honolulu,

Hawaii.

Cru o _mepa
Cristina V. {lewellyn, CSR NO. 343
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